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FTC-DOJ Hearings on Anti-Trust Enforcement

Striking a Balance

On January 30-31, 2007, the Compe-
tition Policy Center and the Berke-
ley Center for Law and Technology 

hosted hearings by the U.S. Department of 
Justice and the Federal Trade Commission 
on the application of Section 2 of the Sher-
man Act. 

Th e Sherman Act has two key provisions. 
Sec. 1 of the Act deals with conspiracies and 
contracts that restrain trade. Sec. 2 states that 
it is unlawful for any person “to monopolize, 
or attempt to monopolize” any part of trade 
or commerce. Some of the most famous anti-
trust cases have been enforcement actions 
under Sec. 2,  including the breakup of the 
Standard Oil trust and the Bell Telephone 
monopoly. Yet antitrust scholars have taken 
diff erent views of the appropriate scope for 
Sec. 2 enforcement. Some argue that market 
forces are adequate to deal with monopo-
lies. According to this view, fi rms cannot 
maintain a dominant position if they are less 
effi  cient than competitors, and aggressive 
enforcement of Sec. 2 protects ineffi  cient 
fi rms at the expense of consumers. Others 
argue that monopolies sometimes erect 
strategic barriers to ensure that they will 
prevail despite the presence of more effi  cient 
competitors. 

Striking the right balance between the 
opposing views has long been a challenge for 
antitrust enforcement and was the subject of 
the hearings co-hosted by the Competition 
Policy Center. CPC associates Aaron Edlin, 
Joe Farrell, Richard Gilbert, Carl Shap-
iro, Dan Rubinfeld and Howard Shelanski 
spoke at the hearings, as did Tim Bresna-

han from Stanford. Th ey were joined by 
representatives from several major corpo-
rations, including Microsoft, Qualcomm, 
Broadcom, AMD, Ross-Simmons and 
Hewlett-Packard. Some speakers addressed 
the diffi  culties of defi ning markets to deter-
mine whether a fi rm has a monopoly share 
and whether market defi nition is a neces-
sary or even desirable fi rst step to analyze 
liability under Sec. 2. Others spoke of 
refusals to cooperate with competitors, 
barriers to competition from bundling, 
monopolization through product design or 
introduction of incompatible goods, and 
the eff ects of standards that can exclude 
competitors or entrench the value of patent-
ed technologies. 

Th e hearings did not resolve the contro-
versies over Sec. 2 of the Sherman Act; 
that was not their intent. Th ey did iden-
tify key issues and explored how antitrust 
policy should react within the scope of 
Sec. 2. Th at the Department of Justice 

and the Federal Trade Commission chose 
Berkeley as the site of these hearings and 
the Competition Policy Center as co-host 
is a powerful demonstration of Berkeley’s 
reputation for forward thinking on these 
challenging issues of competition policy.
Video recordings of the hearings are at 
http://iber.berkeley.edu/cpc/News/Events.
html
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able to give program benefi ts to everyone it 
wants to in the fi rst year of a program. Th ose 
who get it in the fi rst year are “treatments” 
and those who get it later are “controls.” 
We’re always phasing in programs.
For example, Oportunidades in Mexico, 
which is a conditional cash transfer program, 
took four years to scale out to fi nd house-
holds who were all poor, all deserving. Th en 
if everybody’s equally deserving and you 
want to be equitable, the right thing to do 
is run a lottery for who goes fi rst. Th at turns 
out to be a randomized trial. 

IBER: Evaluation per se is not a new idea, 
but why have there been so few evaluations 
through randomized trials? 

Gertler: Th ere were a lot of techni-
cal reasons—especially before computers 
lowered the costs of data collection, but 
the real problems were political. You hear 
the expression, “aid accountability” or “aid 
eff ectiveness” from people in Congress who 
say that no one can tell us what the aid 
money is being used for. It turns out that 
the evaluations going on in Mexico and 
Brazil, and a few other countries, are head 
and shoulders above what we do in the U.S. 
Th ere’s very little of this type of evaluation 
in developed countries, let alone in develop-
ing countries. Health and Human Services 
and the Defense Department and the Ag 
Department in the U.S. do very few of these 
randomized trials of their own policies. Th e 
political implication is that because the 
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Banking on Development
Paul Gertler is Li Ka Shing Distinguished 

Professor of Economics and Director of the 
Graduate Program in Health Manage-
ment at the Haas School of Business and 
the School of Public Health. He recently 
spoke with IBER Deputy Director Bob 
Barde about his experience from 2004–06 
as Chief Economist for Human Develop-
ment at the World Bank. 

IBER: You’ve just come back from two 
years in Washington. Why did the World 
Bank recruit you, and why did you take the 
job? 

Paul Gertler: Th e Bank said, “We work 
in the area of health, education, poverty 
alleviation, HIV/AIDS, and we give 120 
countries advice about how to improve 
human development. We also give them 
money to implement that advice, and we’d 
like to make our advice more evidence-
based.” 

I had been doing evaluation of public 
policy in these areas for the last twenty years, 
especially in Mexico. Th e Bank wanted 
someone to help implement a new agenda: 
how can we gather information about what 
works, get it embedded in the way we give 
advice, and get governments to understand 
the value of it? Organizational or manage-
ment skills are not my strong point, but this 
new agenda interested me. 

IBER: How did you get the Bank to adopt 
evidence-based decision-making? 

Gertler: I spent two years helping fi gure 
out how to imbed strategic prospective evalu-
ation in World Bank operations so that they 
could harvest knowledge about what works 
on an ongoing basis, to shift from static 
knowledge generation to dynamic learning. 

First of all, there were a huge number of 
institutional constraints. Th e World Bank 
accounting system had no product code for 
“knowledge generation” or “impact evalu-
ation.” Just getting a product code and 
getting Bank management to recognize that 
this was a useful and important activity of 
the Bank was a major battle. It took us a year 
just to do that! 

Secondly, the Bank works on a tight 
administrative budget, in large part because 
countries like the United States, which have 
accused the Bank of corruption and waste-
fulness, have squeezed the administrative 
budgets. So there is no “excess” to do things 
like generating knowledge. In a typical 
consulting fi rm, consultants spend on aver-
age four days a week to generate income and 
one day a week improving their skills, fi gur-
ing out new things they didn’t know before 
or retraining or generating new knowledge. 
At the Bank, they don’t spend 20 percent 
of their time on these types of things; they 
spend between two and three percent. 

A third issue was where the money would 
come from to do evaluations. Most Bank 
money is in loans, which means we would 
have to get governments to take loans to pay 
for the evaluations. If we’re serious about 
getting countries to do this, we have to show 
it’s valuable to them. So we raised what are 
called “trust funds,” which are basically 
large grants from European governments to 
co-fi nance scientifi c evaluations 

We also built capacity by training large 
numbers of people to do scientifi c evalua-
tions. Within fi ve years, we should see a lot 
of knowledge coming out of the Bank about 
what works. I’m very proud of that. 

IBER: “Scientifi c evaluation” seems to 
involve randomized trials of social inter-
vention projects. How can you give a good 
intervention to some people and not to 
others? 

Gertler: As we’ve learned from drug 
trials, the best way to measure the impact 
of a drug or an intervention is a controlled, 
randomized trial. Essentially you fl ip a coin, 
and this group gets the drug and that group 
doesn’t. On average everybody has the same 
characteristics except for getting the inter-
vention. Th en we know the reason behind 
any diff erence in outcome is that one got the 
intervention, not because of some underly-
ing characteristic. Th at’s the science. 

IBER: How do you do that in situations 
where you could be saving peoples’ lives? 

Paul Gertler: Governments are never 
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World Bank and these developing countries 
haven’t been doing it, they’re somehow more 
corrupt or ineff ective than our government. 
Well, the World Bank and other places are 
doing more than the U.S. in this regard. 

Th ere are many trials in progress. In the 
last two years, the World Bank has seventy 
or eighty projects where we started off  with 
prospective serious evaluations. 

In Mexico, Congress passed laws saying 
all social programs have to be evaluated on a 
regular basis, and with budget allocations to 
match. Debate over what works politically 
now depends, fundamentally, on these types 
of evaluations. And it’s starting to happen 
much faster in Latin American countries. 
Th e political currency changed, demanding 
more rigorous evaluations. 

For instance, the Gates Foundation start-
ed asking, “Why is all the new technology 
that we’re funding for developing countries, 
such as vaccines and drugs, not having a big 
eff ect on health?” First, we don’t know that 
it’s not, because we don’t have many evalua-
tions; things could have been worse without 
it. Second, just pumping in technology 
may not be enough. We may need to make 
health systems work. We may need to deliv-
er those technologies in the right way, and 
that depends on human beings and incen-
tives and knowledge. So now they’ve taken 
a diff erent tack: before putting hundreds 
of millions of dollars into something, let’s 
spend $5 or $10 million piloting the right 
way to introduce these things, and then 
we’ll use what we learn to program the rest 
of our money. 

IBER: What were the most inspiring 
projects? 

Gertler: I’ve seen several instances of 
empowerment, something that economists 
usually don’t think about. I saw this in 
Mexico, where the quality of education is 
just abysmal. Th ere was a loan to improve 
infrastructure—school toilets and walls and 
lighting—and they decided to give a small 
amount of money to a parents association to 
decide how to spend it. We saw that in the 
schools that got this little fund that parents 
could control, test scores started going up, 
attendance started going up, dropout rates 
fell, repetition rates fell, and all the standard 
indicators of quality schooling improved. 
How can a little spending on infrastruc-

ture matter? Well, the school directors told 
us, “Th ose parents! Once they were in the 
school, they didn’t care just about infra-
structure. When teachers didn’t show up, 
they were in my offi  ce telling me teachers 
didn’t show up. When kids didn’t do well in 
school, they wanted to know why and what 
we could do to improve their education.” 
Giving them a seat at the table, empower-
ing them, had a big eff ect on how the school 
performed. Th e evaluation demonstrated a 
large eff ect on school performance. 

Experiences like that led me to believe 
that empowering people with money, knowl-
edge and the ability to participate is a key to 
economic development. It’s not enough just 
to get money or to improve the supply of 
services. You have to empower poor people 
and minorities to take advantage of these 
things so they pull themselves out of pover-
ty. 

IBER: How does all this translate into 
your teaching? 

Gertler: Th e questions that I now think 
are interesting are ones I never thought of 
before. Empowerment is a line of research 
that Ph.D. students could get involved in. 
I also have access to funding from govern-
ments and agencies and banks for fi eld 
experiments that I never would have had 
before. My students benefi t from that. 

IBER: If you had a spare billion dollars, 
how would you use it? 

Gertler: A billion dollars is actually 
trivial. Th at money should be used on high 
priority areas in actual situations, rigorously 
experimenting with alternative solutions to 
generate the knowledge about how to spend 
the other trillion dollars that’s being spent 
annually on poverty, health and education, 
and on HIV/AIDS. 

Th e World Bank, the Millennium Chal-
lenge Corporation, the British Department 
for International Development, USAID—
all of them now want high-quality research; 
they want randomized prospective trials, 
things that we’re good at that the “Belt-
way Bandit” consultants are not. Th is sort 
of funding not only allows us to do really 
good science, but it gets us at the table to 
have that science infl uence policy and deci-
sions in peoples’ lives.

Driving While
Talking on Cell Phone
Saurabh Bhargava & Vikram Pathania, 
Ph.D. Students in the Department of 
Economics, recently received an IBER 
mini-grant. 

What is the link between cell phone 
usage and driving safety? Most 

studies have concluded that cell phone 
usage impairs driving safety. Th e most 
widely cited research suggests that cell 
phone usage while driving results in a four-
fold increase in crash risk. Policy makers 
have responded by regulating cell-phone 
use among drivers. By 2006, every state in 
the U.S. had  passed legislation regulating 
the use of cell phones while driving.

Using four strategies, we investigated 
the eff ect on crashes of cell phone usage 
while driving. Our main strategy exploits 
the sharp change in the eff ective price of a 
call at 9 p.m. on weekdays when most cell 
phone plans switch from peak to off -peak 
pricing. As expected, we fi nd that call 
volume spikes by 20-30 percent at 9 p.m. 
weekdays while there is no weekend spike. 
Based on current estimates of cell phone 
use while driving and the consensus esti-
mate of a four-fold increase in crash risk, 
we would expect to see a 3–4 percent 
spike in crash rates after 9 p.m. weekdays. 
However, we fi nd no evidence of any such 
spike in crashes, fatal or not. Because 
we use the census of fatal crashes for the 
entire U.S. and the census of all crashes 
for seven large states, our estimates are 
fairly precise. In fact, we can reject, with 
95 percent confi dence, any positive rise in 
crash rates after 9 p.m. on weekdays. 

While cell phone penetration has 
increased since 1990, it has done so at 
diff erent rates in diff erent geographical 
areas. We fi nd no evidence of a positive 
correlation between change in crash rates 
and the changes in cell phone penetration 
across  geographical areas. Rural counties 
lagged urban areas in the take-up of cell 
phones, but urban and rural diff erences in 
crash rates do not mirror this diff erential 
pattern. We fi nd no eff ect on crash rates 
of legislative bans on cell phone usage. In 
summary, we fi nd no evidence that cell 
phone use while driving increases crash 
risk.
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Keynote speaker: Jaime 
Sepúlveda Amor, M.D.

C onference Tack les   Research on
 H e a l t h  a n d  I m / m i g r a t i o n
The April 18 conference on 

“TransNational Health”  
featured Dr. Jaime Sepúlveda 
Armor, former national director 
of Mexico’s National Institute of 
Health, as keynote speaker. Now 
a visiting faculty member at UC 
San Francisco, he discussed the 
historical shift in U.S. concerns 
toward Mexican migration and 
praised the research of the Cali-
fornia-Mexico Health Initiative 
led by Xóchitl Castañeda at the 
UC Offi  ce of the President.

Sepulveda noted that  10.2 
million Mexican immigrants 
are heavily represented in U.S. 
manufacturing, transportation, 
service and construction indus-
tries. Two thirds of immigrant 
children lack health insurance, 
and over half of adult immi-
grants are uninsured. Making 
migration a crime is short-sight-

ed, Sepúlveda said, pointing 
to the prevalence of bi-nation-
al families, and the 7 million 
Americans expected to retire 
soon to Mexico.

Th e health of transnational 
migrants is highest on arrival in 
the U.S. and worsens the longer 
they stay here due to fast food, 
scarcity of health care and onset 
of such chronic diseases  as 
diabetes and hypertension. 

Sepúlveda spoke of dangers 
at the border for undocument-
ed migrants, “with 23 deaths 
in 1994 rising to 500 deaths in 
2005.” Heavier border enforce-
ment cannot slow the growth 
of undocumented migration, 
which is a function of supply 
and labor market demand.

Richard Figueroa, health care 
advisor to Gov. Schwarzenegger, 
stressed the Governor’s commit-

ment to making sure that 
everyone living in California 
has access to health insurance. 

Th e burden of providing 
it for the uninsured, whether 
undocumented immigrants, 
legal residents or citizens, should 
be shared by the counties and 
the state. Th is would not be a 
single-payer system, Figueroa 
noted, but would presume that 
whether or not people are legal 
immigrants, they need access 
to health care, and right now 
that care is heavily subsidized 
by people who have health care 
insurance. Immigrants are not 
going away, and neither is this 
problem.

Th e conference was sponsored 
by IBER’s Center for Health 
Research. Audio and written 
presentations are available at:
immigration.berkeley.edu

Celebrating Over 65  Years of Research & Scholarship

Carl Shapiro, Director
F502 Haas
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